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FOR THE NINTH CIRCUIT.

John Welch, Administrator of the

Estate of Michael Welch, deceased,

Plaintiff in Error,

vs.

Barber Asphalt Paving Company,
Defendant in Error.

Motion for Rehearing in Behalf of

Defendant in Error.

Having carefully examined the opinion of this Honor-

able Court, we think that, with propriety, we may ask the

Court to consider whether this case be not one in which
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it will be proper to grant a rehearing to Defendant in

Error, for the following reasons:

For that this Court erred in matter of law in holding

that there was error in the charge of the Honorable

Trial Court for having submitted to the jury the issue

of assumption of risk; and in holding that the statute of

Oregon, known as the "Oregon Factory Act," cuts oif

and deprives Defendant in Error of the right to rely

upon the common law defense of assumption of risk in

defense to the cause of action asserted by Plaintiff in

Error.

II.

This Court erred in matter of law in holding that in-

asmuch as the Oregon statute was adopted from the

statute of Washington, and inasmuch as the Supreme

Court of the State of Washington had already given the

construction to the Washington statute given by this

Court, that such construction also became the law of the

State of Oregon and was binding upon a Federal Court.

III.

This Court erred in matter of law in holding that

Plaintiff in Error is entitled to rely upon the Factory

Act, notwithstanding that he failed to plead or prove

that the notice of the accident and the notice of the time,

place and cause of injury was given to his employer

within six months from the occurrence of such accident.

IV.

This Court erred in matter of law for holding that



the service of Plaintiff in Error's complaint within three

months after the accident sufficiently complied with Sec.

9 of the Act.

V.

The Court erred in matter of law for holding that the

Defendant in Error had waived the notice or dispensed

with the necessity thereof for having failed to object by

demurrer, answer or otherwise in the Court below to the

want of such notice.

VI.

This Court erred in matter of law for having re-

versed the judgment of the lower Court.

VII.

Irrespective of the errors assigned in Paragraphs 1,

2, 3, 4, 5, and 6 of this Petition for Eehearing, this Court

erred in matter of law in not affirming the judgment of

the Court below for the reason advanced in Defendant

in Error's third point for affirmance, set out on page 14

of its brief, to the effect that the undisputed proof shows

that deceased, Michael Welch, was guilty of contributory

negligence as a matter of law for having come unneces-

sarily close enough to the set screw to be caught thereon,

the danger being open and obvious and well known to

deceased.

The evidence which sustains our position upon this

point is copied in full in the briefs for Defendant in

Error, beginning on page 14 and ending on page 15.

VIII.

This Court erred in refusing to affirm the judgment



of the Court below for the reasons assigned in the fourth

point for affirmance, set out on page 19 of briefs for De-

fendant in Error, to the effect that the evidence wholly

fails to show that the negligence, if any, of Defendant in

Error was a proximate cause of the death of deceased.

IX.

Inasmuch as the undisputed proof shows that the de-

ceased was guilty of contributory negligence as a matter

of law, and inasmuch as the proof fails to show that the

alleged negligence of Defendant in Error contributed to

the death of deceased as a proximate cause thereof, this

Court erred in reversing the judgment of the Court be-

low and in refusing to affirm the same upon the ground

and for the reason that error, if any, in submitting to

the jury the defense of the assumption of risk, was harm-

less, it affirmatively appearing that no other verdict

could have been properly rendered by the jury or al-

lowed to stand by the Court than a verdict for the de-

fendant.

Counsel respectfully show to the Court that the opin-

ion in this cause was filed February 1st, 1909, and notice

thereof was received the 6th day of February, 1909, and

that they immediately wired for copy of the same, which

was received on the 9th day of February, 1909, leaving

plaintiff six days in which to prepare, print and file this

motion. That for want of time they have been unable

to prepare further argument and citation of authorities

whereby they believe they can convince the Court that

it has erred in the particulars heretofore pointed out.

Counsel is now engaged upon the preparation of further

argument and authorities, and respectfully prays the



Court to consider the same along -with this motion and

as a part thereof.

Wherefore, upon the foregoing grounds, this De-

fendant in Error and Petitioner respectfully prays this

Court to grant to it a rehearing of said cause and set

aside the judgment and opinion heretofore rendered

herein and to affirm the judgment of the Court below.

F. S. BLATTNER,
L. B. da PONTE,

Attorneys for Defendant in Error,

Barber Asphalt Paving Co.

I, L. B. da Ponte, of counsel for Defendant in Error

herein, hereby certify that in my judgment the foregoing

petition for rehearing is well founded and the same is

not interposed for delay.

L. B. da PONTE,
Attorney for Petitioner.
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